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THE RETURNING SERVICE MEN 


ECENTLY, at the invitational conference jointly sponsored 

by University of California at Los Angeles and Santa 
Ana Army Airbase, Col. Andrew J. Copp, Jr., represented the 
Association, at the request of President Macdonald. Col. 
Copp thereafter submitted a report of the discussions relative 
to “The Returning Service Men,” and the action taken by the 
Conference. 


The points of view of the Army as disclosed by the dis- 
cussion on the first day, says the report, and that of the 
community as disclosed by the second day’s discussion, brought 
one to the conclusion that upon his discharge the veteran is 
not a problem, as a class, but only in individual cases. The 
acute problem, Col. Copp says, is with the community in ad- 
justing itself to a soldier changed from what he was upon 
his entrance into military service. 


“It was clearly shown,” he says, “that during the soldier’s 
tour of duty he had acquired better health, mentally and 
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physically, and a broader view of life, with a strong desire to 
eliminate red tape and governmental delays and _ substitute 
therefor direct, positive action. . . . By the great advance 
in the science of medicine, hospital case records disclosed 97 
percent saved from death. He had received schooling and 
education that satisfied him and fitted him for technical and 
specialized military activities which in many cases will qualify 
him for a better and more lucrative position after discharge 
than the one he filed before his induction.” Surveys by per- 
sonnel vocational officers showed that of the six principal cate- 
gories of civilian activities the soldiers with least education 
preferred agricultural or farming activities after discharge, and 
the smallest number chose professional work, including the 
law, medicine, etc. With officers and soldiers having ad- 
vanced education the preferences were reversed, with strong 
leaning toward the law and engineering courses, and the least 
number for agriculture or farming. 


Understanding is what the civilian should have of the re- 
turning soldier, the report continues. This should be coupled 
with good judgment and good manners. 

The discussions from the community point of view de- 
veloped that the community generally through its federal, 
state, municipal, and private agencies has made a more com- 
plete planning for the return of soldiers at this time than at 
any previous time. It was shown that there are 1300 such 
agencies which are fully organized and functioning, and are 
prepared to meet the requirements of the returnee as soon as 
his needs are manifested. The clearing house in Los Angeles 
for the service man who wishes to avoid running around to 
various agencies, is the Veterans Service Center, in Metro- 
politan Water District Building, Third and Broadway. In that 
office are representatives of all the other agencies, prepared to 
direct the returnee to the proper place, in the shortest pos- 
sible time and with the least possible loss of motion. 

In closing his report Col. Copp says: “I believe we are 
all agreed that the Los Angeles Bar Association owes a duty 
to the returning veteran attorneys and should plan well to 
render appropriate aid when the time comes for such re- 
turnees to resume practice of law and take their respective 
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places in the social and economic structure of the country. The 
State Bar of California has under consideration a compre- 
hensive report of a special committee headed by Mr. Herbert 
Freston, chairman, designed to aid such veteran lawyers in re- 
establishing themselves in the practice and finding lucrative 
employment in that line. Your special committee headed by 
Mr. J. Harold Decker, chairman, has submitttd a report recom- 
mending the cooperative part that our association should take 
in this splendid effort.” —E.D.M. 





THE COMMUNITY PROPERTY 
ESTATE TAX CASES 


By Walter L. Nossaman, of the Los Angeles Bar 


HE following is in response to the Editor’s request for com- 

ments on Fernandes v. Wiener and United States v. Rompel, 
decided by the United States Supreme Court on December 10, 
1945, involving the validity of the 1942 amendment to Section 
81l(e), I. R. C., as applied to a Louisiana and a Texas marital 
community respectively. 

The 1942 amendment provides for including in a decedent’s 
estate property “to the extent of the interest therein held as 
community property by the decedent and surviving spouse * * 
except such part thereof as may be shown to have been received 
as compensation for personal services actually rendered by the 
surviving spouse or derived originally from such compensation 
or from separate property of the surviving spouse. In no case 
shall such interest included in the gross estate of the decedent 
be less than the value of such part of the community property 
as was subject to the decedent’s power of testamentary dispo- 
sition.” 

Each of these cases arose on the death of the husband, and 
the court by unanimous decision (eight Justices, Mr. Justice 
Jackson not sitting) held the transfer of the entire community 
estate subject to the tax.' A review of the constitutional ob- 





1The opinion is by Mr. Chief Justice Stone. Mr. Justice Douglas 
(Mr. Justice Black joining), concurred in a separate opinion, saying: 
“The Congress has not gone the full distance here. It has 
not included in one estate all the property owned by husband and 
wae, > *..% 
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jections made to the tax by the taxpayers and by amici curiae, 
the Attorneys General of eight of the community property states 
(all except Oklahoma and Hawaii),? would have only academic 
interest. The Court, not finding these arguments persuasive, 
upheld the tax upon the ground that even admitting that the 
wife’s share was always hers, the cessation of the husband’s ex- 
tensive powers of control, bringing for the first time the wife’s 
half of the community property into her full and exclusive 
possession and enjoyment, resulted in such an accession to her 
rights and privileges in respect of the property as to constitute 
a taxable event. 

Assuming the “vested” nature of the spouses’ interests, the 
decision, not in express terms but in effect, regards these in- 
terests as being in the case of each spouse clouded or en- 
cumbered by the reciprocal rights and powers which the com- 
munity status confers. The death of one spouse “liberates” 
the other’s share from this encumbrance, furnishing an appro- 
priate occasion for an excise tax. 

The possibility of a result adverse to the community property 
states and based upon the grounds above summarized would 
naturally have occurred to anyone conversant with the course 
of this litigation. Bearing in mind the fact that the community 
property states had to assume the burden of overturning an 
Act of Congress, it would have required an optimism some- 
what extreme not to have discounted the decision in advance, 
to some extent at least. The actual result has, therefore, oc- 
casioned less alarm than have certain expressions used by the 
Court in rendering its decision. In the Rompel case, the Court 
near the conclusion of its opinion says, 

“The death of either the husband or the wife of the Texas 
community thus effects sufficient alteration in the spouses’ 
possession and enjoyment and reciprocal powers of control 
and disposition of the community property as to warrant the 
imposition of an excise tax measured by the value of the 
entire community.” 


In the Wiener case, the Court develops this idea more fully, 
stating that the wife’s death liberates her husband’s share from 
the restrictions which the existence of the community placed 





2The amici curiae group was organized by our Attorney General, 
the Honorable Robert W. Kenny. 
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upon his control of the property, giving him the right to have 
his share of the community separated from hers by partition and 
to hold it free of all controls. He obtains the power to give the 
property away, and it is intimated that the cessation of certain 
“personal and psychological forces” which play a part in de- 
termining how community property shall be managed results in 
giving greater freedom to the husband in disposing of the 
share of the community property which is technically his. This 
redistribution of powers and the removal of restrictions upon 
power are deemed sufficient to constitute a taxable event as 
to the entire community estate, even upon the wife’s death. 

In considering these expressions, it is necessary to consider the 
background out of which they came. The 1942 amendment, it 
will be remembered, includes in the gross estate the interest 
“held as community property by the decedent and surviving 
spouse,” with the exceptions stated. The attorneys for the 
taxpayers contended that the statute requires the entire com- 
munity estate to be taxed upon the death of the wife as well 
as on that of the husband. This result was thought to be 
constitutionally insupportable, because, no economic benefits be- 
ing shifted in the former case, a taxable event is lacking. From 
this premise it was argued that the statute, a non-severable 
enactment invalid in 50 per cent of the cases to which it applies, 
must fail in its entirety. 

The expressions from the Court’s opinion referred to above 
are in response to these contentions on the part of the taxpayers.® 
Regarding this particular point, the Solicitor General says in his 
brief in the Wiener case, page 55: 

“In the typical situation, such as is here involved, where 
the community property has been produced by the hus- 
band’s efforts, there is no problem of tracing. The whole 
is clearly to be included in the gross estate of the husband, 


if he dies first and if the wife dies first, only one-half will 
be included as before the 1942 amendments.” 


The present writer is of the opinion that the Solicitor Gen- 
eral is correct on this point. And further, it seems clear that the 
Chief Justice’s opinion contains nothing to the contrary. The 
Chief Justice was addressing himself to an argument which, as- 





_%The Attorneys General, unwilling to admit that the statute re- 
quires the inclusion of the entire community estate at the wife’s death, 
did not join in these contentions. 
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suming that Congress had levied a tax on the entire community 
estate at the death of either spouse, had drawn the conclusion 
that the power to levy so oppressive a tax does not exist. The 
Court accepted the taxpayers’ assumption and upheld the ex- 
istence of the power. It did not say—the question was not be- 
fore it—that the power had been exercised to its full extent. 


It is clear from the reports of the Congressional committees 
which framed this legislation (1942-2 C. B. 401, 402, 674), 
and the co-ordinate provisions of Section 1000(d), I. R. C, 
added by the 1942 Act relative to gifts of community property, 
that Congress regarded community property as in effect ac- 
quired by and belonging to the husband, the wife’s interest be- 
ing treated as something in the nature of a fiction. Congress 
sought to put the taxation of community property at the death 
of the husband on the same basis as property acquired during 
marriage in the common law states, that is, all of it becomes 
taxable at his death, except such part as is attributable to com- 
pensation for the wife’s services or to her separate property. 
Undoubtedly it was the intention of Congress that the ex- 
ception as to “compensation for personal services actually ren- 
dered by the surviving spouse or derived originally from such 
compensation” was sufficient in the normal case to exempt the 
community estate from taxation upon the wife’s death, except 
such part as is subject to her testamentary disposition. It must 
be admitted that the expression “compensation for personal 
services actually rendered by the surviving spouse,” is not the 
clearest language that could have been used to effectuate that 
intent. But it is a sufficient basis upon which to predicate the 
exemption of the husband’s community half upon the wife’s death 
if the matter is approached with reasonable liberality and a 
willingness to look at the declared intent of Congress. It is 
believed to be a fact, and one of significance, that to the present 
time the Treasury has not even suggested the possibility of 
taxing the entire community estate at the wife’s death. 


The following summarizes what seem to be the important 
conclusions to be drawn from these two decisions. 
(1) The entire community estate is taxable at the husband’s 


death, except in so far as its acquisition may be traceable to 
the wife’s separate property or to compensation for the wife’s 
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services, excluding for this purpose any interest attributable to 
the wife solely by operation of the community property laws. 


(2) On the wife’s death, the community property will be 
part of her taxable estate to the extent she has the power to 
dispose of it by will, that is (in California), one-half of the 
community property acquired since 1923. (See McKay uv. 
Lauriston, 204 Cal. 557, 269 Pac. 519.) 

(3) The Wiener and Rompel decisions are in terms broad 
enough to be applicable in all the community property states. 
It would be futile, in the present writer’s opinion, to hope 
for a more favorable ruling in a case involving California com- 
munity. 

(4) Nothing in these decisions suggests the likelihood, in 
the absence of Congressional action, of any reversal of rules now 
prevailing relative to taxation of community income. The acqui- 
escence by Congress for some fifteen years in Poe v. Seaborn, 
282 U. S. 101, and its companion cases, thereby impliedly 
giving legislative approval to the principles established by those 
cases, should be an effective barrier to any attempt on the part 
of the Treasury to change the law by administrative fiat. 





RECENT AMENDMENTS TO 
RENT REGULATIONS 


By Edwin D. Hamlin, Chief Eviction Attorney 
Office of Price Administration 

ag the inauguration of the rent control program in this 

area on November 1, 1942, there have been no amendments 
to the Federal Rent Regulations for housing which effected evic- 
tions (Section 6(a) and (b) ) until September 15, 1945. On 
that date Amendment 67 became effective making some drastic 
changes. 

As originally drawn provisions for eviction fell into two 
general classes: 

(1) Those in which only a notice stating a ground was neces- 
sary. (2) Those in which a certificate relating to eviction 
issued by the O. P. A. was a preliminary requisite before any 
notice could be given. 

Section 6(a) states, “So long as the tenant continues to pay 
the rent to which the landlord is entitled, no tenant shall be 
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evicted . . . unless”. Following this there were six reasons 
or grounds summarized as follows: 
6(a) (1) Refusal to renew lease 
(2) Refusal of access to landlord > i 
(3) Violation of obligation of tenancy or committing 
nuisance 

(4) Subtenants on expiration of tenant’s lease 

(5) Demolition, substantially altering or remodeling 

(6) Occupancy by landlord. 
If the landlord did not have any of the above grounds, he 
could not evict a tenant unless he was able, by petitioning the 
Office of Price Administration, to obtain a certificate relating to 
eviction issued by the Administrator under the provisions of 
Section 6(b) (1) or 6(b) (2). Section 6(b) (1) is a rather 
general provision authorizing the issuance of a certificate “if 
an eviction of the character proposed is not inconsistent with 
the purposes of the act or the regulation and would not be 
likely to result in the circumvention thereof.” 


Section 6(b) (2) authorizes the issuance of a certificate for 
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occupancy by a purchaser after November 1, 1942, if twenty 
percent or more of the purchase price has been paid in cash. 


SECTION 6(a) (5) REVOKED 

Amendment 67 revoked entirely 6(a) (5). Now a landlord 
seeking to evict a tenant for the purpose of demolishing, sub- 
stantially altering or remodeling, must first petition O. P. A. 
and secure a certificate relating to eviction. The office of Price 
Administration requires certain facts in this class of cases, 
which must be met to establish that the case is one “not incon- 
sistent with the purposes of the act or the regulation.” 

The petition must state facts which will indicate: 

(1) That the work is to be done immediately 

(2) That the alteration is substantial 

(3) That the work cannot be practicably done with the tenant 

in occupancy 

(4) That the plans for alteration have been approved by the 

proper authorities. . 
SECTION 6(a) (6) REWORDED 

The second change made by Amendment 67 was the reword- 
ing of Section 6(a) (6). Besides having acquired the property 
before November 1, 1942, the landlord must now have “an im- 
mediate compelling necessity to recover possession of such ac- 
commodations for use and occupancy as a dwelling for himself, 
or has served’ during the period of the war emergency in the 
armed forces of the United States and in good faith seeks pos- 
session for his own occupancy.” 

This revised wording completely nullifies the effect of the 
Appellate case Bumgarner v. Orton, 63 Cal. App. (2d) Supp. 
841, which held that the landlord’s “good faith,” not his 
necessity, was the test. The court in that case was making an 





F adjudication on the meaning of the words “good faith.” In the 
. amendment the administrator selected words which could hardly 
1 have been more limited and restrictive. It would seem to mean 
‘ that the landlord must show that he has no other place to live. 


It is to be noted that a veteran need only seek occupancy 
r in good faith and we believe the rule laid down in Bumgarner v. 
Orton would still apply. 
WAITING PERIOD IMPOSED 
The other important change made by Amendment 6/7 is the 
imposition of a six-month’s waiting period in both Section 6(b) 
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(1) and Section 6(b) (2). We have heretofore stated that 
Section 6(b) (1) is a rather general section. Under interpre- 
tations from the National and Regional Offices and established 
working rules, it is now used in the following types of cases. 
(1) Demolition and substantial alterations 
(2) Relative occupancy 
(a) When occupancy is sought for a civilian 
(b) When occupancy is sought for a veteran 
(3) For occupancy of a manager 
(4) Other unusual circumstances. 
We have spoken of demolition cases above. When a land- 


lord seeks an eviction for a civilian relative, normally a financial 
or physical dependency is required in this area where the hous- 
ing situation is extremely acute, and the relationship must be 
close. 

If occupancy is sought for a veteran son, son-in-law or 
brother, a certificate is normally granted if the veteran is married 
and requires housing for himself and his family to rehabilitate 
himself. 

If occupancy is sought for a manager the property must be 
large enough to require a manager and good faith is carefully 
scrutinized. 

HOW WAITING PERIOD DETERMINED 

If the landlord is entitled to a certificate, then the area 
Rent Director must fix the waiting period. Before the amend- 
ment there was no waiting period in certificates issued under 
6(b) (1), but amendment 67 imposes a six month’s waiting 
period, subject to the right of the Administrator to shorten it 
under certain conditions. This he may do, if the petitioner 
establishes that unusual hardship would otherwise result, or that 
a lesser period in the particular case is consistent with the 
purpose of the regulation and the act. 

While there is no wording in amended Section 6(b) (1) 
specifying and authorizing a waiver of part of the six-month’s 
waiting period in the case of a veteran, it is very specific in 
6(b) (2), and there is considerable basis for argument that it 
should apply in both sections and the local Rent Director has 
so interpreted it. 

The wording of the veteran preference .authorizing waiver of 
some part of the waiting period is given in amended 6(b) (2) 
as follows: 
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“Where the Administrator finds, that the purchaser has, 
during the period of the war emergency served in the armed 
forces of the United States and requires possession of the 
accomodations for the adequate housing of himself and 
family, a certificate may be issued, although less than twenty 
percent of the purchase price has been paid and may au- 
thorize the vendor or purchaser to pursue his remedies for 
removal or eviction of the tenant at a time less than six 
months after the date of filing the petition.” 

How does this waiver of waiting period work out in practice? 


How long a waiting period does the veteran have? 
WAIVER IN VETERAN CASES 

Although it imposes on the area rent office of the O. P. A. 
a vast detail of work, each individual case is considered on its 
merits and a waiting period fixed in accordance with the need of 
the veteran for housing, taking into account the fact that thou- 
sands of civilian families are “doubled up” in this period of 
limited housing. 

As an example, if the veteran and his wife have no children 
and are presently housed with the veteran’s father or father-in- 
law in a house where the veteran and his wife have a bedroom 
to themselves and no health condition is present, the six-month’s 
waiting period would not be cut at all, or at most, not over one 
month. If the veteran’s wife is in ill health, or if there is a baby 
or child who disturbs the quiet and repose of the veteran’s 
mother, the waiver would be more liberal, perhaps as low as three 
or four months. 

If the veteran and his wife are living in a garage without ade- 
quate facilities and expect a baby, the waiting period would be cut 
to two months or even one month. However, two months is 
usually the lowest practical waiting period, for the reason that 
the time starts running at the date of filing the petition. On 
account of the heavy work load in the Rent Office it takes perhaps, 
three weeks or more to process the petition and issue a cer- 
tificate. Upon receiving this, a month of the waiting period has 
elapsed and the landlord must then serve a one-month’s notice 
to quit. 

After the petition is filed every tenant receives notice of the 
filing and a copy of the petition, and the Rent Office waits ten 
days for the tenant’s reply. Sometimes this reply raises issuable 
facts and sometimes it does not. The reply may develop that 
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the tenant is a veteran. This fact will not affect the landlord’s 
right to a certificate, but it may lend some color to the determina- 
tion of the waiting period. 


It is very important that a petition for occupancy by a 
veteran should state fully all facts which would justify a shorten- 
ing of the waiting period. Also it is a requirement, that attached 
to the petition is a photostatic copy of the veteran’s discharge or 
a copy of his terminal leave, if an officer. Sometimes the Rent 
Office does not waive any of the waiting period, because there are 
no circumstances stated in the petition to justify it, when in fact, 
there is ample basis for a waiver. 

While this may afterwards be corrected by an amended certifi- 
cate, it usually means delay because the tenants must receive a 
notice of any proposed change in the certificate, and time given 
for a reply. 

STAY OF EXECUTION 

If a certificate has been issued authorizing the eviction of a 
tenant, being the wife of a soldier or sailor now in the service, 
and an unlawful detainer action is instituted, the tenant may 
file an answer claiming the protection of Section 300 of the 
Soldiers and Sailors Relief Act. In such a case the court may, 
in its discretion, grant a three month’s stay of execution. The 
authority for this is the Appellate Department Case of Reysa 
v. Corey, Civil Appeal No. 5937, L. A. Municipal Court No. 
711,618. 

EFFECT OF CERTIFICATE 

The question may be asked as to the effect of the certificate 
issued by the Rent Director, and how much latitude has the 
court to inquire into the facts in a certificate case. 

The court may not review the action of the Rent Director in 
issuing the certificate. Even if misrepresentations were made to 
the O. P. A. to induce issuance of the certificate, the court is 
bound to recognize it. See Jones v. Shields, 63 Cal. App. (2d) 
Supp. 846; 146 Pac. (2d) 735. An order of the Rent Director 
may be questioned or reviewed only in the U. S. Emergency 
Court of Appeals. See Yakus v. United States, 321 U. S. 
414-429; Jones v. Shields, supra. 

However, the trial court may determine whether it is the 
intention of the landlord to comply with any condition which 
the Rent Director has imposed in the certificate. See Cowles v. 
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Stearns, Civil Appeal No. 5888, L. A. Municipal Court No. 
695053. The court in this case says: 

“Plaintiff acquired the property in question after Novem- 
ber 1, 1942, and can therefore recover its possession under 
the O. P. A. rent regulations, only by virtue of the cer- 
tificate he has obtained from the Rent Director. This 
certificate stated a condition that ‘eviction is authorized only 
for occupancy by’; plaintiff, in order to recover herein, 
must plead and prove compliance with this condition, that 
is, that he seeks possession of the property for self occu- 
pancy. (Bauer v. Neusil (1944), 66 Cal. App. (2d) Supp. 
1020.) He did neither; hence this reversal.” 

Sometimes the imposed condition is one to be accomplished 
after the date of trial, as for instance, that the eviction is “only 
for the occupancy of” the landlord, or the relative, or manager. 
The court may hear evidence of facts which are inconsistent with 
that intention. An offering of the property for sale after the 
petition was filed would indicate that the landlord did not intend 
to occupy. 

Sometimes the condition is one that must be complied with 
before trial, as when the condition is that the landlord must offer 
to “exchange accommodations ;” a condition to offer “any vacancy 
which may occur in the builiding” has been construed by the 
Appellate Department to mean, “every vacancy which occurs” 
from the issuance of the certificate to date of trial. See Malley 
v. Kimball, Civil Appeal No. 6028, L. A. Municipal Court 
No. 725895. 

NOTICE TO QUIT 

It is to be noted that in certificate cases no ground need be 
stated in the notice terminating tenancy. The notice require- 
ments of Rent Regulations for Housing are contained in Sections 
6(d) (1) and 6(d) (2). The last sentence of Section 6(d) 
(1) reads, “the provisions of this paragraph (d) (1) shall not 
apply where a certificate has been issued by the Administrator, 
pursuant to the provisions of paragraph (b) of this section.” 

In every other case a notice must state a ground and a writ- 
ten copy must be given to the area rent office within twenty-four 
hours after service on the tenant, including a notice to pay rent 
or quit. 

It is desirable however, in a certificate case to have. the 
notice recite that a certificate has been issued to the land- 
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lord by the area rent office. This will identify it as coming 
under this provision. 


AMENDMENT TO HOTEL REGULATIONS 

On December 21, 1945, there became effective Amendment 69 
to Federal Hotel Regulations. The eviction section (Section 
6(a) and Section 6(b) ) was amended in the following re- 
spects : 

Section 6(a) (1) was amended to include in the refusal of 
the tenant to renew a lease, another type of lease not previously 
included, namely, “if the lease was for a term of more than 
three months and was non-seasonal in character” the landlord 
may request a renewal “for a term not more than one year.” 

From the experience in this area it is believed this section 
is very seldom used in either the hotel regulations or the housing 
regulations. Section 6(a) (4) (Demolition or alterations) was 
eliminated. Section 6(b) was amended by adding at the end 
the following words: 

“The certificate shall authorize the pursuit of local reme- 
dies at the expiration of six months after the date of filing 
of the petition. . . . Within the discretion of the area 
Rent Director the certificate may authorize the pursuit of 
local remedies for the removal or eviction of the tenant at a 
time less than six months after the date of the filing of the 
petition, if the petitioner establishes that unusual hardship 
would otherwise result, or that a lesser period, in the 
particular case is consistent with the purposes of the regu- 
lation and the act.” 

The above amendments to the Hotel Regulations make them 
conform to the amendments made September 15, 1945, in the 
Housing Regulations. 

The housing situation in this area-is much more acute than 
it was six months back. This is partly occasioned by an influx 
of population from other states and partly by returning veterans 
who are now seeking homes of their own. These veterans are not 
only men who lived in California before the war, but men who 
lived in other states. They became attracted to California by 
being stationed here during their period of service in the armed 
forces. 

The conclusion is inescapable that the removal of rent controls 
at this time would mean a state of chaos in the housing situation, 
such as this area has never before experienced. 
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APPELLATE DEPARTMENTS OF 
THE SUPERIOR COURT 


By Hartley Shaw, 
Presiding Judge of the Appellate Department, 
Los Angeles County Superior Court 
ORGANIZATION 

HE Appellate Departments of the Superior Courts owe their 

being to section 5, Article VI of the California Constitution, 
which as amended in 1928 declares that “The legislature may, 
in addition to any other appellate jurisdiction of the superior 
courts, also provide for the establishment of appellate depart- 
ments of the superior court in any county or city and county 
wherein any municipal court is established, and for the consti- 
tution, regulation, jurisdiction, government and procedure of 
such appellate departments.” Pursuing this authorization, the 
legislature in 1929 enacted sections 77a and 77b of the Code of 
Civil Procedure. Section 77a provides that in the superior court 
of every county wherein any municipal court is established, there 
shall be an “appellate department of the superior court” consist- 
ing of three judges of such superior court, who shall be desig- 
nated by the chairman of the Judicial Council (the Chief Jus- 
tice of the Supreme Court acting ex-officio), and serve for the 
period specified by him, and one of whom shall be designated as 
presiding judge. 

An appellate department was organized in Los Angeles 
County under this statute as soon as it took effect in 1929, con- 
sisting of the late Judge Victor R. McLucas as presiding judge, 
Judge Edward T. Bishop and the writer. The latter two have 
been with the court ever since except for a few absences on 
other assignments. Judge Clarence L. Kincaid is now the third 
member of the court. Judge B. Rey Schauer, now Associate 
Justice of the Supreme Court, was a member of the department 
for several years. Judge W. Turney Fox was also a member for 
a number of years and several other judges have been assigned 
to sit there pro tem for short times. The intent of the Chief 
Justices who have made the assignments appears to have been 
to promote continuity of policy and consistency of decision by 
keeping the same personnel on the court for considerable periods 
of time. 
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Since 1929 other appellate departments have been established 
in the City and County of San Francisco, in San Diego County, 
and in Sacramento County. In each of these counties the work 
of the appellate department is insufficient to occupy the entire 
time of its judges, so they engage in extensive trial work, under 
the provision of section 77a, Code of Civil Procedure, that the 
service of judges on the appellate department shall be “in addi- 
tion to their other duties.” In Los Angeles County, on the other 
hand, it has been found from the beginning that the work of the 
appellate department, with certain appurtenant work which will 
be discussed later, requires the entire time of the judges, and 
they have not undertaken any other superior court duties, with 
a few exceptions made for special reasons. 


Let me emphasize the fact that the tribunal created by the 
above cited constitutional and statutory provisions is a “depart- 
ment” and not a “division.” Many lawyers, apparently either 
coming from New York, where there is an “Appellate Division,” 
or else having too diligently read the New York Supplement, 
insist on calling us a “division.” However, when we find our- 
selves thus addressed in a brief, we translate the word into 
“department” and go on with our reading. We have gotten 
used to it. 


JURISDICTION 


The jurisdiction of the appellate departments is provided for 
in section 77b of the Code of Civil Procedure. As thus fixed 
it is “appellate jurisdiction on appeal from municipal, justices’ 
and other inferior courts established within the county or city 
and county wherein such appellate department is established, in 
all cases in which an appeal may be taken to the superior court, 
as is now or may hereafter be provided by law, except on such 
appeals as require a retrial in the superior court.” The ref- 
erence here to cases in which an appeal may be taken “to the 
superior court,’ suggests that a notice of appeal should specify 
an appeal simply to the superior court, not to the appellate 
department of that court. However, a notice in the latter form 
has never been held bad, as far as I know. ‘The application of 
this provision to appeals from municipal courts is plain. It 
covers all appeals whatsoever that may be taken from those 
courts under present law (other than those from municipal 
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courts sitting as small claims courts), because those appeals may 
be taken only on questions of law in civil cases (section 983, 
Code of Civil Procedure), and new trials, if ordered, must be 
had in the municipal court in both civil cases (section 988h, 
Code of Civil Procedure) and criminal cases (section 1469, 
Penal Code). In all these cases it is clear that the appeals do 
not “require,” or even permit, a retrial in the Superior Court. 
Small claims appeals do require such a retrial (Code of Civil Pro- 
cedure, section 117j), and hence do not come before the ap- 
pellate department. 

But on appeals from courts other than municipal courts the 
matter is not so simple. Some of the code provisions affecting 
it apply in terms only to justices’ courts, but the statutes and 
charters governing other inferior courts such as police and city 
courts, as far as they have come to my notice, adopt for them 
the provisions of law applicable to justices’ courts. Section 974, 
Code of Civil Procedure, permits an appeal from a justice’s 
court in a civil case on questions of law or fact or both, the 
notice being required to say which. If the notice fails to state 
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the nature of the appeal, unless it is from only a part of the 
judgment, the appeal will be treated as one taken on questions 
of both law and fact. (Price v. Van Caneghan (1855), 5 Cal. 
123; Rauer’s Law and Collection Co. v. Superior Court (1909), 
10 Cal. App. 423.) Section 976 provides that if the appeal is 
on questions of fact or of both law and fact the case “must be 
tried or heard anew in the superior court.” Such appeals ob- 
viously “‘require a retrial in the superior court” (Acker v. Su- 
perior Court (1885), 68 Cal. 245), and we do not concern our- 
selves with them. But where an appeal is on questions of law 
alone, the judgment or order appealed from may be affirmed 
on the record made in the justice’s court (sections 977, 980, 
Code of Civil Procedure; Redlands etc. Sch. Dist. v. Superior 
Court (1942), 20 Cal. (2d) 348, 352), and there may be no 
new trial at all. Such an appeal does not “require a retrial in 
the superior court,’ as we construe the law, even though a new 
trial, if ordered, would be held in the superior court, as section 
980a, Code of Civil Procedure, seems to intend, and hence we 
take jurisdiction of it. The appellate department, however, 
does not conduct the new trial, even if it is to be had in the 
superior court, such trials being beyond its jurisdiction. (Un- 
employment Reserves Comm. v. St. Francis Homes Ass’n 
(1943), 58 Cal. App. (2d) 271, 275.) 

In criminal cases also appeals may be taken from justices’ 
courts, as well as municipal courts, to the superior courts (Penal 
Code, section 1466). There is no requirement that these appeals 
from justices’ courts be taken on questions of law, or of fact, 
or that the notice contain any specifications in this respect. But 
here, as in appeals on questions of law alone in civil cases, the 
superior courts may affirm the judgment or order appealed 
from on the record made in the trial court, without ordering a 
new trial. (Penal Code, section 1469.) If on such appeal a 
new trial is ordered, “it must be had in the superior court” un- 
less the appeal is from a municipal court or a Class A justice’s 
court. (Section 1469, Penal Code.) For the same reasons 
indicated with reference to civil cases, we hold that none of 
these criminal appeals “require a retrial in the superior court,” 
and hence assume jurisdiction over all of them but do not 
conduct the new trials if they are to be had in the superior 
court. 
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The rules above stated as to jurisdiction have not been de- 
clared in any of the decisions of the higher courts, except as 
above indicated, but they are the rules applied by the Appel- 
late Department of the Los Angeles County Superior Court, 
after consideration of the applicable statutes. We have pub- 
lished no decisions on the subject, having worked out these 
rules early in the existence of the department and on a piece- 
meal basis. 


The appellate departments have appellate jurisdiction only. 
This includes as an incident the issuance of writs of supersedeas 
in proper cases. (Hill v. Finnigan (1880), 54 Cal. 493, 495; 
Halsted v. First Savings Bank (1916), 173 Cal. 605, 609; 
Hammond v. McDonald (1941), 45 Cal. App. (2d) 226, 228.) 
But it does not include the issuance of writs of review, mandate, 
prohibition and habeas corpus, which are issued by the higher 
courts as so-called “original writs.” Jurisdiction to do this is 
expressly conferred on them by the constitution, but it is not 
strictly of an appellate nature (7 Cal. Jur. 667), and no such 
jurisdiction is vested in the appellate departments. However, 
the judges of those departments may, as already explained, per- 
form all the ordinary duties of superior court judges and such 
judges may issue all the writs above mentioned. In Los An- 
geles County an arrangement has been made among the judges 
of the superior court, which is embodied in Rule 2, subdivision 
(5) of that court, by which all applications for these writs 
and also applications for injunctions, when they involve ques- 
tions of practice or procedure in the courts from which our 
appeals come or the validity of misdemeanor statutes or or- 
dinances—in other words, questions which would come to the 
appellate department on appeal—are heard by one or more of 
the judges assigned to the appellate department. In entitling 
applications for these writs other than supersedeas, it should be 
noted that they are not in the appellate department, but merely 
in the superior court. Under the rules, these applications 
should be brought directly to the appellate department judges 
for consideration, but not until after they are filed in the main 
clerk’s office, unless a request is to be made under section 1107, 
Code of Civil Procedure, for leave to file without service of 
preliminary notice. 
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APPEALS FROM APPELLATE DEPARTMENTS 


As of now, and ever since the the constitutional amendments 
of 1928 and the 1929 amendment of the act then fixing the 
jurisdiction of municipal courts, the discussion of this subject 
may begin with the statement that there are no such appeals, 
so far as the California state system of courts is concerned. 
(Unemployment Reserves Comm. v. St. Francis Homes Ass’n 
(1943), supra, 58 Cal. App. (2d) 271, 274; Herbold v. Atchi- 
son T. & S. F. Ry. Co. (1931), 117 Cal. App. 430. See also 
Berg v. Traeger (1930), 210 Cal. 323, 325; Moye v. Nat'l 
Surety Co. (1929), 208 Cal. 279; Jones v. Summers (1930), 
105 Cal. App. 51, 54; Harris v. Moore (1929), 102 Cal. App. 
413, 414.) The decisions just cited do not completely cover 
the subject, for they relate directly only to appeals from 
municipal courts in civil cases. But the reasoning on which 
they are based leads to the conclusion that there is no appeal 
from any of the decisions of an appellate department. 

Such an appeal, if permitted, must go to either the Supreme 
Court or a District Court of Appeal. Speaking generally, sec- 
tions 4 and 4b of Article VI of the California Constitution limit 
the appellate jurisdiction of those courts to cases of which the 
superior courts have original jurisdiction, and by section 5 of 
Article VI all the cases of which jurisdiction is given by law 
to the lower courts, and which come to the superior courts on 
appeal, are excluded from the original jurisdiction of the su- 
perior courts and hence from the appellate jurisdiction of the 
higher courts. Plausible argument might be made that this 
reasoning fails in cases at law involving the title or possession 
of real estate, of which, by section 4 of Article VI of the Con- 
stitution, the Supreme Court has appellate jurisdiction not ex- 
pressly limited to cases where the superior court has original 
jurisdiction. But the Supreme Court has rejected this argu- 
ment and held that it has no jurisdiction of appeals in such 
cases where they originate in courts below the superior court, and 
an appeal lies to the superior court. (McLean v. Freiberger 
(1932), 215 Cal. 1; Berkeley G. B. & L. Assn. v. Cunnyngham 
(1933), 218 Cal. 714.) 

When a Federal question is involved in an appeal to an 
appellate department, the decision of that department may be 
reviewed by the United States Supreme Court by appeal or on 
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writ of certiorari, as the case may be, because the appellate 
department is the highest state court into which the case may 
be brought. (U.S. C. A. Title 28, sections 344 and 861(a).) 
A few cases have been so reviewed, and in others application 
has been made for a review but has failed. 
PROCEDURE FOR TAKING APPEALS AND 
PREPARING RECORDS 

The mode of procedure for appeals in civil cases from the 
municipal courts has been lately revised and restated. Without 
engaging in a general discussion of appellate procedure, which 
would be outside the scope of this article, I may call attention 
to the fact that since the legislation of 1945 the procedure 
for taking all appeals of which the appellate departments have 
jurisdiction and for preparing the records to be used on those 
appeals is to be found almost altogether in rules adopted by the 
Judicial Council. 

Section 983, Code of Civil Procedure, provides for the cases 
in which civil appeals from the municipal courts may be taken, 
section 984 authorizes the attorney of a deceased party to take 
such an appeal, sections 985, 986 and 987 provide for the giving 
and effect of undertakings to stay execution, section 988g makes 
brief provision regarding the remittitur, section 988h provides 
what the superior court may do with such an appeal, and sec- 
tion 988i provides for taking additional evidence in the superior 
court. All other sections formerly in the same chapter were 
repealed, effective September 15, 1945, and their subject matter, 
including the time and manner of taking appeals and the mode 
of preparing the records, is now covered by “Rules on Appeal 
From Municipal Courts in Civil Cases” adopted by the Ju- 
dicial Council and effective on the date of the statutory repeal. 
These rules also cover other matters and should be consulted 
before an appeal is taken. These rules are very largely copied 
from the Rules on Appeal from superior courts, effective July 
1, 1943, but there are some differences, especially by way of 
shortening the time allowed for various acts by the last cited 
rules. Rule 22 of the rules first cited authorizes preparation 
of records on appeals taken before September 15, 1945, in ac- 
cordance with rules and statutes in force June 30, 1943. 

It may be noted that these rules provide for three modes 
of preparing a record of the proceedings at a trial or hearing 
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—the “oral proceedings,” as they are denominated in the rules. 
These are, a reporter’s transcript (Rule 4), an agreed state- 
ment (Rule 6) and a settled statement (Rule 7). The bill of 
exceptions, formerly provided for, has been dropped, but the 
settled statement is substantially the same thing, except that, 
if complete, it need not contain a specification of the particulars 
of insufficiency of the evidence. If a settled statement does 
not purport to set forth all the “oral proceedings,” it must 
state “the points to be raised” on appeal, and no others can be 
presented except by permission of the appellate court. Ob- 
viously, this requires a specific statement of points, which will en- 
able the respondent and the trial court to determine what should 
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go into the statement. General statements, such as, “the evi- 
dence is insufficient to support the decision,” “the court erred in 
its rulings on evidence,” “the court erred in instructing the jury,” 
and the like, would not satisfy this rule. The effect of Rules 
4, 6 and 7 is that an appellant must elect what form of record 
he will use, within ten days after filing his notice of appeal, 
for he must within that time give notice of his intention to pro- 
ceed under Rule 4 or Rule 7 or file a preliminary stipulation 
under Rule 6. 

Examination of a record just presented to us suggests that 
attorneys may possibly fall into error by relying on Rule 5 
of the Rules on Appeal from Municipal Courts in Civil Cases 
as the sole means of preparing a record on appeal. That rule pro- 
vides, in brief, that the appellant may file with the clerk a desig- 
nation of the papers he desires in the record on appeal and the 
clerk will send them up to the superior court. Where the ap- 
peal is to be presented on the judgment roll, this may furnish 
a sufficient record. But where the appeal is from an order 
such record may not be sufficient. An order is usually made 
on motion and based on some showing of facts to the trial court. 
The mere fact that certain papers are on file (the clerk can 
certify to nothing more under this rule) will not always show, 
perhaps may never show, that these papers were the basis of an 
order and that nothing else entered into its making. ‘To show 
upon what an order was made, it seems necessary to make a 
record under Rule 4, Rule 6 or Rule 7. The purpose of those 
rules, as stated in Rule 4, is “to present any point which re- 
quires a consideration of the oral proceedings.” Except as other- 
wise provided by statute or rule (see section 659, Code of Civil 
Procedure, regarding motions for a new trial), a motion is an 
oral proceeding, (18 Cal. Jur., 649, 650; Milstein v. Sartain 
(1943), 56 Cal. App. (2d) 924, 931), and it is often accompanied 
by further oral proceedings in the way of presentation of evi- 
dence or reference to affidavits and other papers to be considered 
on the motion. A record under either Rule 4, Rule 6 or Rule 7 
will show what was done in these respects, but a mere list of 
papers certified by the clerk under Rule 5 will not. This same 
problem will arise under the Rules on Appeal from superior 
courts, but no decision on it has come to my attention. How- 
ever, analogous questions arising under former rules have been 
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decided in a manner conforming to my suggestion here. (See 
2 Cal. Jur. 602, 607-609, 633, and cases cited there and in 
10 Yr. Supp.) 

In criminal cases the same statutes and rules apply to all ap- 
peals within the jurisdiction of appellate departments, no mat- 
ter from what courts they come. Section 1466, Penal Code, 
provides what decisions are appealable, section 1467 declares when 
and how an appeal may be taken, and section 1469 provides for 
the scope of review and the decision which may be made on 
appeal. All other matters specially relating to such appeals are 
covered by “Rules on Appeal from Municipal Courts and Inferior 
Courts in Criminal Cases,” effective July 1, 1936, as amended 
July 31, 1938. 

The appeals from justices’ courts in civil cases on questions 
of law alone are not numerous. As to them there are no 
governing rules, but all matters are provided for by sections 974 
to 982 of the Code of Civil Procedure. 


PROCEDURE IN APPELLATE DEPARTMENTS 


Once an appeal reaches an appellate department the pro- 
cedure is the same no matter from what court it comes, and is 
the same for civil and criminal cases except that for the latter 
a shorter time is allowed for placing an appeal on the calendar 
and filing the briefs. Revised Appellate Department Rules were 
adopted by the Judicial Council and put into effect September 
15, 1945. 

CALENDARS 


Under these rules an appellant has no responsibility for 
placing a case upon the calendar for hearing. ‘That is done by the 
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clerk, under Rule 3. The clerk must then at once mail a notice 
to the attorneys, of each party, stating the date for hearing and 
the time when briefs must be filed. It should be noted that 
failure of the clerk to mail these notices does not affect the 
jurisdiction of the Appellate Department, and that no other notice 
is provided for. Hence it is possible that through some over- 
sight of the clerk a party would receive no notice of a hearing; 
and if he knows that an appeal is in the offing it might be well 
for him to check up with the clerk if after the probable time 
of its filing he receives no notice of it. Failure of a party either 
to file a brief or appear may but does not always result in an 
inquiry by the court as to the reason for his default. It is also 
the custom of our clerk, though not required by the rules, to 
give immediate post card notice of a decision. One whose 
appeal is decided against him without actual notice to him of the 
hearing may then present the fact to the court by way of petition 
for rehearing. Such a petition should be supported by an af- 
fidavit and may result in a vacation of the decision and further 
opportunity for argument, if the petitioner can show he has 
plausible ground for argument. 


BRIEFS 


The time for filing briefs is fixed by reference to the time 
of filing the record, not the receipt of an opposing brief. Hence 
delay in one brief does not automatically extend time for the 
opposing brief. However, a brief cannot be filed after the time 
allowed without permission of the Presiding Judge; and when 
such permission is given, some arrangement is also made or will 
be made to extend the opposing party’s time, if that appears 
necessary. 


Rule 5 of the Revised Appellate Department Rules provides 
for the service, form and contents of briefs. This rule does not 
at all prevent the insertion in briefs or argument and discussion; 
in fact, it even mentions argument as one of the matters to be 
included. For many years there has been nothing in the rules 
to prevent a reasonable amount of argument, and in 1937 we 
undertook to call the attention of the legal profession to this 
fact by declaring, in the case of Dean v. Niagara Fire Ins. Co. 
(1937), 24 Cal. App (2d) 762, 764, that the rule then in force 
“manifestly does not, in letter or spirit, prohibit an adequate 
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statement and analysis of the points to be presented, with the 
authorities supporting the same.” But we have continued to 
find an occasional attorney self-righteously calling attention to 
the fact that his points and authorities contained no argument 
while those of his adversary did. I would suggest that putting 
such remarks as those last mentioned into a brief is a waste 
of space. 


The space in a brief is limited by the rules. Briefs must 
not exceed fifteen pages in length, no quotations or extracts 
from the record or legal authority may exceed fifteen lines, and 
the lines must be double spaced. These limitations and other 
requirements regarding briefs were imposed after careful study, 
and any serious infraction of them may necessitate a rewriting 
of the brief. If a brief presented for filing fails in any respect 
to conform to the rules the clerk presents it to the presiding 
judge, who may permit to be filed “where the infraction of the 
rules is of minor character and will not affect the rights of the 
parties or seriously hamper the court in its examination of the 
appeal.” (Rule 5, subd. (e).) The length limitation was made . 
in view of the large amount of reading to be done by the judges 
and after a survey had disclosed that there were very few cases 
in which briefs exceeding fifteen pages were needed. There are, 
of course, some cases in which an adequate brief cannot be com- 
pressed into fifteen pages, and on application in such cases 
permission to exceed the limit can be had, or even if no permis- 
sion has been previously asked, filing of the brief may be per- 
mitted if good reason for its length appears. But a reason- 
ably close conformity to the rule in this respect will be required. 


In the matter of quotations from authorities, we need only 
enough to show us that a case or text book is really pertinent 
to the point for which it is cited and then we will, if deemed 
necessary, examine the original. The case is rare in which a 
fifteen line quotation will not suffice for this purpose. Ex- 
tensive copyings from the authorities do not help us, for the 
original must still be examined to see whether any exceptions 
or limitations of the doctrine stated in the quotation appear. 
We may not examine all, or even any, of the authorities cited 
for some point of law which we regard as correct; and even in 
case of those we doubt, if the first two or three of a long list 
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of citations turn out to be not in point, our curiosity as to the 
remainder is likely to be dulled. 

Long quotations from the record are seldom necessary. We 
have it and can read it; in fact, we usually do so. If in the 
course of argument discussion of the contents of the record is 
necessary, usually a mere reference to the place where the matter 
under discussion may be found is sufficient. 

An appellate court can decide a case only on the record pre- 
sented to it, and under all applicable rules and statutes that 
record in cases within our jurisdiction is to be prepared and 
certified in the lower court, subject in some cases to augmenta- 
tion or correction by order of the appellate court as provided 
in the rules. Occasionally this rule is ignored by counsel and 
we find in the briefs statements of fact which appear nowhere 
give no effect to such statements in de- 
ciding a case, but the hope seems to persist that something may 
be accomplished by arguing on facts which are not in the 
record. Equally futile is the conduct of an appellant who insists 


else. Of course, we 
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on regarding the evidence of his witnesses as the only source of 
truth, even though the respondent’s evidence is directly to the 
contrary and has been accepted by the trial court. 


CONFERENCES 


In the Los’ Angeles Appellate Department (I am not in- 
formed as to others), it is the uniform practice of the judges 
to examine and discuss the records and briefs in the several 
appeals before they are called for hearing. Before each calendar 
the cases are distributed among the judges, and each judge makes 
an abstract of the record and the briefs in the cases given to him. 
Before hearing the calendar we hold a conference and discuss 
the cases and the points made, with these abstracts and also the 
actual records before us. Unless a record is very large, at least 
one of us has read it all before the hearing, and the others have 
read some, and in many cases all of it. We also have at the 
hearings the abstracts above mentioned. After a calendar is 
heard, we have at once a further conference, at which ‘the cases 
are discussed in the light of the arguments, and decisions are 
written up, signed and filed in these cases where the proper 
conclusion seems so plain to us as not to require further con- 
sideration. But many of the cases present problems which 
cannot be solved at once and are laid aside for further atten- 
tion. These cases we work at when not busy with the current 
calendar. But the arguments and the conferences, as above 
outlined, consume, on an average, at least two days for each 
calendar. 

ARGUMENT 


Under the circumstances above outlined, it is quite safe for 
counsel to omit from their oral arguments any statement of 
facts, unless it is expressly asked for, and begin with their legal 
contentions. No limitation is placed upon the amount of time 
allowed for argument, nor upon the number of counsel who may 
argue one appeal. We leave these matters to the good sense of 
counsel and have little difficulty regarding them. We do ask 
on the first call of the calendar for a preliminary estimate of 
time to be consumed, which is merely for the information of the 
court and is not used as a time limit, especially when the court 
has by questions assisted counsel in exceeding it. Occasionally, 
when it appears that arguing counsel has completed the orbit of 
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his argument and is entering upon a second circuit thereof, or 
that a second counsel is merely repeating the argument of his 
associate, we stop the repetition. Sometimes, also, we stop 
some argument which appears to us entirely sound and well 
taken, or, more rarely, an argument for some point which we 
have already thoroughly investigated and found to be untenable. 
These things we do merely for the purpose of saving time and 
only when we see that further argument would not assist us 
toward a correct decision. No amount of argument could con- 
vince us that black is white, and we need none to demonstrate 
that it is black. 
PETITION FOR HEARING 

Petitions for rehearing are permitted by Rule 7. They must 
be filed within seven days after the judgment objected to is 
pronounced. This time is subject to section 12a, Code of Civil 
Procedure, but cannot be otherwise extended. Mailing the pe- 
tition within the time limit is not sufficient; it must actually 
reach the clerk’s office in time. No form for such petition has 
been established. Usually nothing is gained by repeating at 
length arguments already made in the briefs. The petition must, 
of course, point out what we are supposed to have overlooked 
in law or record, or wherein it is claimed that we have erred 
in what we have considered, and we are glad to have such 
matters called to our attention. Occasionally we repent of our 
decisions and grant such petitions. Even where we fail to do 
so they probably serve a useful purpose by preventing us from 
gaining too high an opinion of our own accuracy. An answer 
to such a petition may be filed within three days after service 
of the petition, and this time also cannot be extended except 
under section 12a, Code of Civil Procedure. Not many such 
answers are filed. When filed, an answer should meet the con- 
tentions of the petition; but in fact many of them say no more 
than what may be briefly summarized by the remarks of Shylock 
to Portia in Merchant of Venice, Act IV, Scene I, before he 
had heard the condition which she attached to her decision in his 
favor: “It doth appear you are a worthy judge; you know the 
law; your exposition hath been most sound.” Such an answer 
does ngt aid us much toward a decision of the matter; but it at 
least helps to revive our drooping spirits after the reading of the 
petition. 
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